
REQUEST FOR DOCUMENTS AND INFORMATION

IN CONNECTION WITH LEGAL DUE DILIGENCE INQUIRY

All documents and information requested on this due diligence list are requested of [●] and its subsidiaries, divisions and affiliates (collectively, the “Company”).  Please direct responses and information relating to this due diligence request to: [●] at [ADDRESS].

In responding, please indicate in your annotated response if nothing exists for any specific request, or, if a response has already been provided, where such response is located on the data site.
A. Corporate Matters.

(1) Copies of the following: (a) Articles of Organization; (b) Operating/LLC Agreement; (c) List of the Company’s officers and directors; and (d) current capitalization table/certificates.
(2) List of all states, territories and/or foreign countries (as applicable) in which the Company (a) is licensed or qualified to do business, and copies of all foreign qualification certificates; (b) does business or maintains inventory or offices; and (c) files tax returns because of ownership of property or conduct of business by the Company.
(3) List of all subsidiaries, joint ventures, partnership interests and other related entities or affiliates in which the Company has an equity or ownership interest (or an interest capable of being converted into an equity or ownership interest) and copies of any agreements regarding same.
(4) Documentation relating to any trade names used by the Company currently and within the last six (6) years.
(5) Current organizational chart for the Company and any operating divisions thereof.
(6) Listing and copies of all merger, acquisition or disposition agreements pertaining to the Company or any of its affiliates or their assets for all such transactions completed during the past ten (10) years.
(7) Copies of business accounting manuals and policies.
(8) Summary of significant accounting policies, including any changes in accounting principles or methods during the periods covered by the financial statements provided.
B. Employees, Benefit Plans and Compensation. 

(1) A list of all employees, their job titles, compensation, ages and length of service.  A separate list containing comparable information for all individuals who perform material services as non-employees pursuant to an arrangement with a temporary or leasing organization or as independent contractors.

(2) Copies of all management, employment, severance, noncompetition, nonsolicitation, nondisclosure, nondisparagement, equity (or equity-based), profit sharing, consulting, agency and confidentiality agreements, and any other similar agreements, including written summaries of any such oral agreements.

(3) Copies of employee manuals, policies, booklets, job descriptions and descriptions or summaries of employee application and hiring policies, practices and procedures.

(4) Copies of all employee welfare benefit plans and amendments thereto (whether or not subject to the Employee Retirement Income Security Act (ERISA)).

(5) Copies of all employee pension benefit plans and other retirement plans, programs and arrangements (whether or not tax-qualified), and all amendments thereto.

(6) A list of any and all self-funded welfare plans and a description of related claim liabilities, including current accounts for any incurred claim liabilities.

(7) Copies of all other employee and executive compensation and benefit plans and arrangements and fringe benefits, including any severance agreements with employees.

(8) Schedules of accrued, but unpaid or undistributed, fringe benefits (e.g., perquisites, holidays, vacation pay and sick pay), self-funded welfare and nonqualified benefits.

(9) Copies of material ancillary documentation related to the foregoing.

C. Litigation.

(1) List and description of all other litigation, proceedings, claims, investigations, orders, decrees, injunctions, writs, judgments or settlement agreements (administrative or judicial) with any person or governmental agency (such as IRS, OSHA, EPA, DOT, etc.) involving the Company (including investigations, examinations and disputes relating to real property owned, used or leased by the Company) pending or threatened in the past six (6) years, including information with respect to the nature and merit of the claims or investigations, the potential liability involved, the availability of insurance coverage, the counsel handling the claims, and the current status of the claims.  For each pending matter, a copy of the complaint, answer and all motions, briefs or other documents filed with any court or governmental agency and copies of all correspondence with insurance carriers relating to same. 

(2) Copies of any (a) opinions of counsel relating to pending or threatened litigation and legal analyses of unasserted claims; or (b) letters from counsel to the Company to accountants relating to litigation or contingent liabilities involving the Company.

(3) To the extent any warranties are issued by the Company in connection with the operation of its business, please provide copies of such warranties as well as a warranty history listing and briefly describing warranty claims asserted in connection with Company products and services during the previous six (6) years.

(4) A copy of the Company’s customer complaint/return policy as well as a customer complaint log showing customer complaints received during the previous six (6) years and information relating to the process by which such complaints are resolved.

D. Insurance.

(1) Copies of all insurance policies for the current year and an insurance schedule for the past six (6) years including: type of policy (primary, excess, etc.), limits covered, deductible/self-insured retention, name of insurance company, name of insurance broker/agent, effective and expiration dates, payment plan type (guaranteed cost, retrospectively rated, deductible, etc.) and premiums.

(2) To the extent not previously disclosed under D.(1), claims narratives on all claims exceeding $10,000, including: date of loss, open/closed status, coverage, status of whether in litigation, amount demanded by claimant, current amount paid by category of expenditure, current reserve and a brief description of incident.

(3) Description of all other claims either denied by an insurance company or settled in-house.

(4) Copies of all agreements for the past six (6) years covering any retained losses, including: retrospective rating or dividend plans, deductible reimbursement agreements, captive reinsurance agreements, TPA or insurance claim administrator agreements and any other agreements governing calculation of collateral.

E. Contracts, Commitments and Other Agreements.  

(1) Copies of all contracts, purchase orders or invoices with any material customer, supplier, sales representative, customs broker, franchisor, franchisee, distributor, consultant, or subcontractor, and a list and description of all significant verbal contracts and commitments.

(2) Description of all brokerage or consignment arrangements (for inventory or other property).

(3) Copies of all loan or other documents to which the Company is a party or by which any of the assets of the Company are bound.

(4) Copies of all guarantees, third-party indemnities or similar arrangements.

(5) To the extent not previously disclosed under B.(2), copies of any employment, severance, restrictive covenant agreements, or any other similar agreements, including written summaries of any such oral agreements.

(6) Copies of all agreements limiting the Company’s freedom to engage in any line of business or in any geographic area (noncompetition) or engage in business with any person (nonsolicitation).

(7) Copies of agreements granting to the Company any right of first refusal to acquire any business or assets, or pursuant to which the Company has granted any such rights.

(8) List and description of all transactions with related parties (managers/members or any of their relatives, or any entity controlled by any such person) of the Company involving the assets or operations of the Company within the past six (6) years, including copies of any agreements with such related parties or their relatives.

(9) Samples of forms of all standard agreements, purchase orders, invoices and other business forms. 

(10) Description of defaults, breaches or disputes, actual or threatened, under any contracts, commitments or agreements (including leases of real or personal property), and any correspondence or waivers pertaining to any of the foregoing.

(11) Description of any pending or threatened termination of relationship of any material (5% or more) suppliers or customers.

(12) Description of membership agreements or other relationships with trade associations.

(13) Copies of all leases, licenses (other than IP/IT-related), collective bargaining agreements or other contracts, including purchase orders and invoices, involving an aggregate amount in excess of $5,000 or which are cancelable only after giving more than 30 days’ notice.

F. Intellectual Property (IP).

(1) List of all of the following owned, used, or held for use by the Company: US and foreign patents, patent applications, US federal, state, and foreign registrations and applications for registration of trademarks and service marks, material unregistered trademarks, service marks, trade names, corporate names, US and foreign copyright registrations and applications and material unregistered copyrights, domain name registrations, for each item, as applicable, indicating the legal and record owner, the jurisdiction(s), the filing and issue or registration dates, the patent or registration number or application serial number, and any upcoming deadlines associated with such intellectual property asset.
(2) General description of all trade secrets and other proprietary know-how, technology, processes, or other information owned, used or held for use by the Company.
(3) With respect to any intellectual property of the Company, details regarding any: (a) shared use by the Company in the conduct of any business; (b) development with the use of any funding, resources, or personnel of any governmental entity, academic institution, or research center, and copies of all related agreements; and (c) joint authorship, ownership or development with or by any unaffiliated third party, and copies of all related agreements related thereto.
(4) Copies of all written (and details of all oral) material agreements or arrangements to which the Company is a party, including any intercompany agreements, relating to intellectual property owned, used, or held for use by the Company.

(5) Description of all present and historical policies and procedures relating to the development and protection of the Company’s intellectual property.

(6) Confirmation whether any consultants, independent contractors, or other third parties have contributed to the development of any material intellectual property of the Company, and copies of all agreements related thereto.
(7) Confirmation whether all employees, consultants, and independent contractors that have been involved in creating any intellectual property of the Company have executed confidentiality, invention assignment, work for hire, or other proprietary rights agreements in favor of the Company, and copies of all executed agreements (or a sample of the Company’s present and historical forms if a form is used).
(8) Confirmation whether any present or former employee, consultant, or independent contractor has claimed any right, title, or interest in or to any material intellectual property of the Company.
(9) Confirmation whether any former key employee of the Company has been hired by a competitor of the Company, or any present key employee of the Company has been hired from a competitor, and copies of the executed agreements with such employees.
(10) To the extent not previously disclosed under C.(1), details and copies of all pleadings, correspondence (including cease-and-desist letters, notice, or offers to license), and other relevant documents relating to any potential, pending, active in the last six (6) years, or threatened disputes, claims, judicial or administrative proceedings, or litigation regarding intellectual property.

G. Software and Other Information Technology (IT).
(1) List of all Company proprietary or customized software, including any software under development by or for the Company, indicating for each item how it is used in the Company’s business (including how such software is licensed, distributed, or provided on a hosted basis, to customers, vendors, or other third parties) and a description of the development of all such software.

(2) List of any third-party commercial software or other intellectual property (other than open source code addressed in Question 3 below) incorporated into, combined with, linked with, distributed with, any proprietary or customized software of the Company, and for each such third-party software a description of: (i) the functionality provided by such third party software and whether it is material to the Company proprietary software, (ii) whether such third party software is available under a standard off-the-shelf license; (iii) whether there are commercially available alternatives for such third party software; and (iv) the total amount of fees paid for each such third party software, specifying the amount of annual or other periodic recurring license and maintenance fees.

(3) List of any open source software, freeware, or other software having similar licensing or distribution models ("Open Source Software") incorporated into, combined with, linked with, distributed with, any proprietary or customized software of the Company, and for each such Open Source Software: (i) an indication of the name and version number of the applicable license agreement; (ii) a description of the functionality provided by the Open Source Software and whether it is material to such proprietary or customized software of the Company; (iii) how the Open Source Software is used in the proprietary or customized software of the Company, including whether it is (A) used in modified or unmodified form; and (B) linked statically or dynamically with the proprietary code in such Company software; (iii) whether the Open Source Software can be replaced with proprietary software or third-party commercial software, and if so, the estimated time, cost, and level of effort associated with replacement; and (iv) confirmation whether any audit of the source code for the proprietary or customized software of the Company for the presence of Open Source Software has been conducted and if so, provide a copy of the results of such audit.

(4) List of all Open Source Software used or held for use by the Company in addition to any Open Source Software incorporated into the Company’s customized or proprietary software (addressed in G.(3)) and copies of the related license agreements, indicating for each item how it is used in the Company’s business.

(5) List of all material third-party commercial software used or held for use by the Company and copies of all related license or service agreements, including software as a service (SaaS) or platform as a service (PaaS) agreements (other than shrinkwrap or click-through agreements for commercially available, off-the-shelf software with an annual license fee or replacement value of less than $20,000), indicating for each item how it is used in the Company’s business.

(6) Copies of all other material agreements relating to software and IT systems and services used in the Company’s business, including without limitation, all software and systems development, integration, hosting, and maintenance and support.

(7) Indication of whether the source code for any Company proprietary software has been deposited in escrow and, if so: (a) provide a copy of all related escrow agreements; (b) identify all escrow beneficiaries for the applicable Company software; and (c) indicate whether any source code for any Company software has been released from escrow and under what circumstances.

(8) Details of any backup, business continuity, and disaster recovery plans and procedures, facilities management, and ongoing support arrangements.

(9) Details of any plans for significant software or IT system upgrades, indicating for each item the status of completion or negotiation of related agreements and an estimate of the associated capital expenditures.

(10) Details of any material failures or interruptions of the Company’s IT systems in the past three (3) years, indicating for each item the status of the remediation and the actual or anticipated impact on the Company’s business.

(11) List of all active websites and social media accounts used or held for use by the Company.

H. Privacy and Data Security.
(1) Description of the Company’s collection, use, transmission, storage, or disposal of personal information for its customers or other individuals.

(2) Copies of all current and historical privacy and data security policies and practice manuals, including website privacy policies of the Company.

(3) Copies of all policies, procedures, and written information security programs for compliance with privacy and data protection legislation, and details of any actual or alleged non-compliance.

(4) Copies of all agreements that the Company has with any service providers and other vendors that received form or on behalf of the Company any customer or personal information that is subject to any data privacy or security requirements.

(5) Details of any audits or investigations (internal or external, including any SAS 70 or SSAE 16 audits) relating to the information security practices of the Company (or any service providers other than vendors that receive customer or personal information from or on behalf of the Company and copies of any reports prepared by or for the Company concerning the implementation of information security program(s) by the Company or such service providers or other vendors.

(6) Details of any complaints, claims, proceedings, or litigation relating to the Company’s information security practices and copies of any notices, pleadings, correspondence, or other relevant documents.

(7) Details of any actual or potential data and information security breaches, unauthorized use or access of the Company’s IT systems or data, hacking, viruses, or other attacks on the Company’s websites, or data and information security issues affecting the Company in the past three (3) years, indicating for each item the status of remediation and the actual or anticipated impact on the Company’s business.

I. Licenses, Permits, Regulatory Matters.
(1) Copies of all permits, authorizations or licenses (including, but not limited to, zoning, use or other similar permits) issued by any federal, state, territorial, local or foreign governmental authority regarding ownership, use or operation of personal or real property, including, but not limited to, authorizations, licenses or permits required or issued by OSHA, EPA, DOT, DOD, and other governmental agencies; include a description of any limitations as to the transfer, assignment or sale of such authorizations, licenses and permits.

J. Properties.

Information in response to the following requests that relate to real property should include information related to any real property owned by the Company or any affiliate of the Company.

(1) List of all business locations, together with complete addresses (including all offices, production facilities, warehouses, distribution centers, etc.), indicating which are owned and which are leased (including leased from affiliates).

(2) Copies of any leases or other agreements (or options to purchase or sell) with respect to real or personal property (including any leases with affiliates.

(3) Summary of all tax-sharing, asset-sharing or service-sharing arrangements between the Company and any of its affiliates.

(4) Appraisals of real and personal properties and replacement value estimates for such properties conducted within the last three (3) years.

(5) Copies of all agreements, decrees, orders or judgments which in any way limit or restrict the use of any property of the Company.

(6) Ownership certificates (such as vehicle title certificates).

(7) Copies of title policies, title guarantees and surveys relating to the Company’s owned or leased real property.

(8) Copies of all deeds with respect to the owned real property of the Company, including legal descriptions,

(9) Description of all liens, encumbrances or mortgages on personal or real property.

(10) Copies of all easements affecting the property and all agreements, decrees, orders or judgments which in any way limit or restrict the use of any property of the Company.

K. Environmental and Related Matters. 

(1) Copies of all environmental studies, reports, assessments, investigations, audits, surveys or disclosures prepared by or for the Company, including, without limitation, any Phase I or Phase II Environmental Site Assessments and regulatory compliance audits relating to current or former properties or operations of the Company.

(2) Copies of all notifications or requests for information received from any federal, state, or local governmental agency or any other person regarding potential liability for investigation, removal, response or other remediation costs under the Comprehensive Environmental Response Compensation and Liability Act (“CERCLA” or “Superfund”), the Resource Conservation or Recovery Act (RCRA) or any similar federal or state statute.

(3) Copies of all notices of violation, information requests from, correspondence with, reports to, filings with or other material information or communications with any regulatory body with respect to environmental or health and safety matters for the Company.

(4) Copies of hazardous waste manifests for the past six (6) years.

(5) Current environmental and safety procedures, processes and staffing.

(6) Copies of Tier I/Tier II, Form R and all other required community right to know reports for the past six (6) years.

(7) Copies of all occupational health and safety forms and records for the past six (6) years.

(8) Copies of all Material Safety Data Sheets, Safety Data Sheets, product labels and technical service bulletins with respect to any of the Company’s raw materials, intermediates or products.

(9) Copies of documents relating to compliance with the Toxic Substances Control Act (TSCA).

(10) Copies of records relating to spills or other releases of hazardous substances or hazardous waste.

(11) Schedule of all current and former underground and aboveground storage tanks.

(12) Schedule of off-site disposal sites used by the Company.

� Includes, e.g., (a) group or individual medical, health, dental or vision plans; (b) group or individual life, accidental death or dismemberment, disability or other insurance plans; (c) reimbursement plans (including but not limited to cafeteria plans (e.g., 125 plans), flexible spending arrangements, health reimbursement arrangements, health savings accounts, medical savings accounts, dependent care assistance plans, adoption assistance plans and transportation fringe plans); (d) post-retirement medical, dental, vision or life plans and other post-termination of employment welfare plans; and (e) other insured or self-insured plans, programs or arrangements.


� Includes, e.g., (a) trust documents, insurance policies (including stop-loss policies); (b) summary plan descriptions, summaries of material modifications and other formal or informal documentation reflecting material terms of any such plan, program or arrangement; (c) filings and communications with and from governmental agencies (e.g., Forms 5500 and attachments), Internal Revenue Service (IRS) determination letters, investigations and audits; (d) plan financial statements and audit reports; (e) actuarial reports (including any FAS 106 liability reports and related actuarial studies regarding any retiree health, life or other benefits); (f) coverage, nondiscrimination, §415 limit, top-heavy and other compliance testing and reports (including ADP/ACP testing and reports); (g) determination, advisory, opinion, audit or investigation letters from IRS & related responses and filings; (h) investment-related materials provided to plan participants to facilitate investment of plan accounts and/or to satisfy the requirements of §404(c) of the ERISA; and (i) administrative forms (e.g., deferral, investment, distribution and coverage election forms) used by or for the benefit of a plan; (j) contracts and arrangements for administrative services and business associate contracts; and (k) materials or correspondence prepared in response to, or in anticipation of compliance with, Internal Revenue Code §409A.


� Includes, e.g., bank loans, notes, letters of credit, reimbursement agreements, bonds and industrial development bonds, and all mortgages, security agreements, UCC filings, performance bonds, security interests, liens and pledges relating thereto.


� Include, e.g., (a) agreements relating to the acquisition, sale, assignment, or other transfer or such intellectual property; (b) licenses, covenants not to sue, consents to use, releases, waivers, or other permissions granted to or by the Company; (c) research and development, collaboration, strategic partnership, joint venture, co-marketing, sponsorship or endorsement, and other agreements relating to the development or exploitation of such intellectual property; (d) indemnification obligations (other than provisions of customer or vendor agreements entered into in the ordinary course of business); (e) settlement, co-existence, and other agreements entered into in connection with resolution of intellectual property-related dispute; (f) non-competition agreements, restrictive covenants, and other agreements restricting the ownership, use, or exploitation of such intellectual property; and (g) security interests and other agreements granting any lien on or otherwise encumbering such intellectual property.


� Include, e.g., policies and procedures relation to: (a) work for hire and invention assignment; (b) trade secret protection, confidentiality, and non-disclosure; (c) intellectual property freedom-to-operate and freedom-of-use searching, assessment and clearance; and (d) monitoring of third-party infringement and enforcement.


� Include, e.g., matters involving: (a) alleging infringement, misappropriation, or other violation by the Company of any third party’s intellectual property; (b) alleging infringement, misappropriation, or other violation by a third party of any intellectual property of the Company or any intellectual property exclusively licensed to the Company; or (c) challenging the ownership, validity, enforceability, patentability, or registrability of a third party’s intellectual property, including details of how any past disputes were resolved, and copies of all related agreements
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